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Thi s appeal concerns the issue of whether the priority period of 11
US.C 8§ 507(a)(8)(A (i) (1994),! is suspended or tolled

1Congress renunbered 11 U. S.C. §8 507(a)(7) to 11 U.S.C. §
507(a)(8) in 1994. See The Bankruptcy Reform Act of 1994 § 304,
11 U.S.C. 8 507(a)(8) (1994). The Bankruptcy Reform Act of 1994
does not apply to this case, which was comenced before the
Cct ober 22, 1994 effective date. See The Bankruptcy Reform Act
of 1994, Pub. L. No. 103-394, § 702, 108 Stat. 4106, 4150 (1994).
However, because the change is not substantive, we refer to
section 507(a)(8) throughout the opinion.



during the pendency of a Chapter 7 debtor’'s prior bankruptcy proceedings.
We hold that it is and therefore affirmthe district court judgnent.

l. BACKGROUND

Appel lant WIlliam Wnston Waugh filed a tax return for the 1987 tax
year by the April 15, 1988 deadline. However, Waugh failed to remt the
tax due to the Internal Revenue Service (IRS). On July 1, 1988, Waugh
filed a Chapter 13 bankruptcy petition in the United States Bankruptcy
Court for the Western District of Washington. The court converted Waugh's
Chapter 13 case to a Chapter 11 case on Septenber 15, 1988. On July 27,
1990, the bankruptcy court revoked Waugh's Chapter 11 plan. \Wugh appeal ed
the revocation, but on February 6, 1991, the court finally disnissed his
Chapter 11 plan. FromJuly 1, 1988, until February 6, 1991, the autonatic
stay prevented the IRS fromcoll ecting Waugh’s 1987 taxes. See 11 U S.C
§ 362(a)(6) (1994).

Waugh filed a Chapter 7 bankruptcy petition on May 9, 1991, and
received his discharge on August 27 of the same year. \Waugh received a
refund of $11,019 for the 1993 tax year, which he directed the IRS to apply
to his 1989 tax liability along with a cash paynent of $847. However, the
IRS applied the refund and the cash paynent to Waugh's outstandi ng 1987 tax
liability. On June 8, 1994, the |IRS served Waugh with Notices of I|ntent
to Levy upon his outstanding 1987 and 1989 tax liabilities.? Wugh
conmenced an adversary proceeding on Septenber 9, 1994, seeking a
decl aratory judgnent that his 1987 tax liability was discharged in his
Chapter 7 bankruptcy proceeding. Wugh filed a notion for summary j udgnent

The I RS cl ai med Waugh owed $157, 631.36 for the 1987 tax
year and $15,620.52 for the 1989 tax year.
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claimng that his 1987 tax liability should have been discharged in his
Chapter 7 bankruptcy proceeding because the priority period of section
507(a)(8) (A) (i) was not suspended during his prior bankruptcy cases. The
IRS likewise filed a notion for summary judgnent contendi ng that because
the automatic stay prohibited the IRS from collecting Waugh's 1987 tax
during the prior bankruptcy proceedings, the priority period of section
507(a) (8) (A) (i) shoul d have been suspended. The bankruptcy court?® adopted
the majority position on this issue and held that because the priority
period of section 507(a)(8)(A) (i) was suspended during Waugh's prior
bankruptcy proceedings, his 1987 tax liability was nondi schargeable in his
subsequent Chapter 7 proceeding. The district court* affirmed the
bankruptcy court’s decision, and Waugh appeals. For the reasons set forth
below, we affirm

. DI SCUSSI ON

This Court sits as a court of second review in bankruptcy cases and
therefore applies the sane standard of review as the district court. See
Southern Technical College, Inc. v. Hood, 89 F.3d 1381, 1383 (8th Cir
1996). W review the bankruptcy court’s grant of summary judgnent de novo.

See id. Therefore, “[i]f the record shows that there is no genuine issue
of material fact and that the prevailing party is entitled to judgnent as
a matter of law, we will affirm the grant of summary judgnent.” [d.
(citations onitted).

3The HONORABLE DENNI'S D. O BRIEN, Chief United States
Bankruptcy Judge for the District of M nnesota.

“The HONORABLE RI CHARD H. KYLE, United States District Judge
for the District of M nnesot a.
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On appeal, Waugh contends that his 1987 tax liability was discharged
in his Chapter 7 bankruptcy proceeding because the three-year priority
period of 11 USC § 507(a)(8)(A (i) (1994), and the three-year
di schargeability period of 11 US. C § 523(a)(1)(A (1994), were not
suspended or tolled during his prior bankruptcy proceedings. The I RS
counters that Waugh's 1987 tax liability was not discharged in his Chapter
7 proceedi ng because 11 U . S.C § 108(c) (1994) and 26 U.S.C. § 6503(b) and
(h) (1994), operate to suspend the three-year priority period of section
507(a)(8)(A) (i) during the pendency of bankruptcy proceedings.

Odinarily, in a Chapter 7 proceeding, calculating which tax debts
are dischargeable is a relatively sinple process. See 11 U S C 8§
523(a) (1) (A, 507(a)(8) (A (i) (1994). Section 523(a)(1)(A),° by reference
to section 507(a)(8)(A)(i),® provides

°Section 523 provides in pertinent part:

(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
i ndi vi dual debtor from any debt --
(1) for a tax or a custons duty --

(A) of the kind and for the periods specified in

section 507(a)(2) or 507(a)(8) of this title,

whet her or not a claimfor such tax was filed or

al | oned;

11 U.S.C. 8 523(a)(1)(A) (1994).
6Section 507 provides in pertinent part:

(a) The follow ng expenses and clainms have priority in
the foll ow ng order:

(8) Eighth, allowed unsecured cl ai ns of
governmental units, only to the extent that such
clainms are for --

(A) a tax on or neasured by income or gross
recei pts --
(1) for a taxable year ending on or before the
date of the filing of the petition for which a
return, if required, is last due, including
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that taxes for which the return was due nore than three years prior to a
bankruptcy filing are di schargeabl e. Because Waugh's 1987 tax return was
due April 15, 1988, Waugh’'s 1987 tax liability would have becone
di schargeable on April 15, 1991. Therefore, when Waugh filed his Chapter
7 bankruptcy petition on May 9, 1991, his 1987 tax liability could have
been di scharged. However, Waugh's previ ous bankruptcy filings conplicate
this usually sinple calculation. The |IRS contends that because the
automatic stay prevented the IRS fromcoll ecting Waugh’s 1987 taxes during
his prior bankruptcy proceedings, see 11 U.S.C. § 362(a)(6) (1994),7 the
priority period of section 507(a)(8)(A) (i) should have been tolled during
those prior proceedings. W agree.

This case illustrates the conpeting interests Congress sought to
bal ance when drafting the Bankruptcy Code:

A three-way tension thus exists anmong (1) genera
creditors, who should not have the funds avail able for

extensions, after three years before the date of
the filing of the petition; :

11 U.S.C. § 507(a)(8)(A) (i) (1994).

"W note that under the Bankruptcy Reform Act of 1994 § 116,
11 U.S.C. 8 362(b)(9) (1994), section 362(b)(9) was anended to
“l'ift the automatic stay as it applies to a tax audit, a denmand
for tax returns, assessnment of an uncontested tax liability, or
the maki ng of certain assessnents of tax and issuance of a notice
and demand for paynent for such assessnent.” H R Rep. No. 103-
835, at 43 (1994), reprinted in 1994 U S.C. C. A N 3340, 3352.
The amendnent, however, does not |lift the automatic stay as it
applies to the collection of taxes. See Headrick v. Georgia (In
re Headrick), 203 B.R 805, 810 (Bankr. S.D. Ga. 1996).
Therefore, if the 1994 anendnent to section 362(a)(9) applied in
this case, it would not alter our analysis of the automatic
stay’'s effect on the priority period of section 507(a)(8).
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paynent of debts exhausted by an excessive accumul ation of
taxes for past years; (2) the debtor, whose “fresh start”
shoul d |i kewi se not be burdened with such an accunul ati on; and
(3) the tax collector, who should not |ose taxes which he has
not had reasonable tine to collect or which the law has
restrained himfromcoll ecting.

S. Rep. No. 95-989, at 14 (1977), reprinted in 1978 U S.C.C. A N 5787
5800. To satisfy the interests of the “tax collector,” Congress extended
a three-year priority period to tax collecting authorities. 1d. Although
a debtor is pernmitted to discharge tax debts which have grown “stale,”
Congress realized that “[a]n open-ended dischargeability policy would
provide an opportunity for tax evasion through bankruptcy, by permtting
di scharge of tax debts before a taxing authority has an opportunity to
collect any taxes due.” HR Rep. No. 95-595, at 190 (1977), reprinted in
1978 U.S.C.C. A N 5963, 6150.

The Bankruptcy Code does not contain any provisions which explicitly
suspend the priority period of section 507(a)(8)(A)(i) while a debtor is

engaged in bankruptcy proceedi ngs. However, section 108(c) provides as
foll ows:

(c) Except as provided in section 524 of this title, if
appl i cabl e nonbankruptcy | aw, an order entered in a
nonbankr uptcy proceeding, or an agreenent fixes a period for
commencing or continuing a civil action in a court other than
a bankruptcy court on a claimagainst the debtor, or against an
i ndi vidual with respect to which such individual is protected
under section 1201 or 1301 of this title, and such period has
not expired before the date of the filing of the petition, then
such period does not expire until the later of --

(1) the end of such period, including any suspension of
such period occurring on or after the commencenent of the
case; or

(2) 30 days after notice of the ternination or expiration

of the stay under section 362, 922, 1201, or



1301 of this title, as the case may be, with respect to such
claim
11 U.S.C. § 108(c) (1994). Subsections 6503(b) and (h) of the Interna
Revenue Code provi de:
8 6503. Suspension of running of period of limtation

* * *

(b) Assets of taxpayer in control or custody of court

The period of limtations on collection after assessnent
prescribed in section 6502 shall be suspended for the period
the assets of the taxpayer are in the control or custody of the
court in any proceedi ng before any court of the United States
or of any State or of the District of Colunbia, and for 6
nont hs thereafter.

* * *

(h) Cases under title 11 of the United States Code

The running of the period of limtations provided in section
6501 or 6502 on the making of assessnents or collection shall,
in a case under title 11 of the United States Code, be
suspended for the period during which the Secretary is
prohi bited by reason of such case from naki ng the assessnent or
fromcollecting and --

(1) for assessnent, 60 days thereafter, and
(2) for collection, 6 nonths thereafter

26 U.S.C. § 6503(b), (h) (1994).

Waugh urges this Court to deternmine that because section 108(c)
applies only to “nonbankruptcy law,” the statute does not act to suspend
the priority period of section 507(a)(8)(A) (i), which is itself part of the
Bankruptcy Code. W recognize that “[t]he plain neaning of |egislation
shoul d be conclusive, except in the ‘rare cases [in which] the literal
application of a statute will produce a result denonstrably at odds with
the intentions of its drafters.’”” LUnited States v. Ron Pair Enters., Inc.
489 U. S. 235, 242 (1989)(alteration in original)(quoting Giffin v. QCceanic




Contractors, Inc., 458 U S. 564, 571 (1982)); accord Mssouri v. L.J.
O Neill Shoe Co. (Inre L.J. ONeill Shoe Co.), 64 F.3d 1146, 1150 (8th
Gr. 1995). However, we conclude that this is such a “rare case.” If we

applied the plain neaning of section 108(c) and held that the priority
period of section 507(a)(8)(A)(i) is not suspended during bankruptcy
proceedi ngs, Congress’'s intent to afford the IRS a three-year priority
period for the collection of taxes certainly would be frustrated.
Therefore, we conclude that the three-year priority period of section
507(a) (8)(A) (i) is suspended by 11 U.S.C. § 108(c) and 26 U.S.C. § 6503(b)
and (h), for the tinme that the automatic stay prevents the IRS from
col l ecting outstanding tax debts.

The legislative history of 11 U S. C. 8§ 108(c) supports the concl usion
that Congress intended for section 108(c) and 26 U . S.C. § 6503(b) and (h)
to suspend the priority period of section 507(a)(8)(A)(i):

In the case of Federal tax liabilities, the Internal
Revenue Code suspends the statute of limtations on a tax
liability of a taxpayer fromrunning while his assets are in
the control or custody of a court and for 6 nonths thereafter
(sec. 6503(b) of the Code). The anendnent applies this rule in
atitle 11 proceeding. Accordingly, the statute of linitations
on collection of a nondi schargeable Federal tax liability of a
debtor will resume running after 6 nonths foll owing the end of
the period during which the debtor’s assets are in the contro
or custody of the bankruptcy court. This rule will provide the
| nt ernal Revenue Service adequat e time to col | ect
nondi schargeable taxes following the end of the title 11
pr oceedi ngs.

S. Rep. No. 95-989, at 31 (1978), reprinted in 1978 U S.C.C. A N 5787
5816-17. Although the plain |anguage of section 108(c) states that it

tolls priority periods only in nonbankruptcy cases, we conclude that
Congress intended 11 U. S.C. § 108(c) and 26 U S.C



8 6503(b) and (h) to toll the three-year priority period of 11 US. C §
507(a)(8)(A)(i). Therefore, because the automatic stay prevented the IRS
fromcollecting Waugh's tax debt fromJuly 1, 1988 until February 6, 1991
the three-year priority period of section 507(a)(8)(A) (i) was suspended
during that tine.

The majority of courts which have decided this issue have simlarly
determined that 11 U S.C 8§ 108(c) and 26 U. S.C. § 6503(b) and (h) operate
to suspend the three-year priority period of 11 U.S.C. § 507(a)(8)(A)(i).?®
Most recently, the Court of Appeals for the Third Circuit recogni zed that
“Itl]o limt 8 507(a) in this regard would | ead to absurd results, as the
governnent would lose its priority claimto back taxes as a result of the
t axpayer’ s abuse of the bankruptcy process.” |n re Taylor, 81 F.3d 20, 23

(3d Cir. 1996). For exanple, in Waugh's case, the automatic

8See In re Taylor, 81 F.3d 20, 24 (3d G r. 1996); Montoya v.
United States (In re Montoya), 965 F.2d 554, 557 (7th Cr. 1992),;
Brickley v. United States (In re Brickley), 70 B.R 113, 115 (9th
Cr. B.AP. 1986); Shedd v. United States (In re Shedd), 190 B.R
692, 694 (Bankr. MD. Fla. 1996); In re Eysenbach, 183 B.R 365,
369 (WD.N. Y. 1995); Teeslink v. United States (In re Teeslink),
165 B.R 708, 712-13 (Bankr. S.D. Ga. 1994); ln re Ross, 130 B.R
312, 313 (Bankr. D. Neb. 1991); In re Wse, 127 B.R 20, 22
(Bankr. E.D. Ark. 1991); Florence v. IRS (In re Florence), 115
B.R 109, 112-13 (Bankr. S.D. Ohio 1990); cf. West v. United
States (In re West), 5 F.3d 423, 426 (9th CGr. 1993) (hol ding
that 26 U.S.C. §8 6503, incorporated through 11 U. S.C. § 108(c),
operates to extend the priority period of 11 U S.C 8§
507(a)(8)(A)(ii)), cert. denied, 511 U. S. 1081 (1994); United
States v. Richards (In re Richards), 994 F.2d 763, 765 (10th Gr.
1993) (holding that 11 U.S.C. § 105(a), in addition to 26 U S.C.
8§ 6503 and 11 U.S.C. § 108(c), operates to extend the priority
period of 11 U.S.C. 8 507(a)(7)(A(ii)). But see Quenzer V.
United States (In re Quenzer), 19 F.3d 163, 165 (5th G r. 1993)
(hol ding that under the plain | anguage of section 108(c) the
statute does not suspend the priority period of section
507(a)(8)); dark v. IRS (Inre Cark), 184 B.R 728, 730-31
(Bankr. N.D. Tex. 1995) (sane); Gore v. United States (In re
Gore), 182 B.R 293, 300-01 (Bankr. N.D. Ala. 1995) (sane).
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stay prevented the IRS from collecting Waugh's 1987 taxes from July 1,
1988, wuntil February 6, 1991. See 11 U.S.C 8§ 362(a)(6) (1994).
Consequently, not even three nonths had passed fromthe tine Waugh filed
his tax return on April 15, 1988, until the IRS was stayed fromcoll ecting
taxes on July 1, 1988. Wre we to adopt Waugh’s limted interpretation of
507(a)(8)(A)(i)'s priority period, future tax debtors could abuse the
bankruptcy process by renmaining tied up in bankruptcy proceedings until the
three-year | ookback period of section 507(a)(8)(A (i) expired, then
voluntarily disnissing the bankruptcy petition and refiling once the tax
liability becane dischargeable. W do not inply that Waugh had ill
intentions when he filed his successive bankruptcy petitions. W nerely
use his case to illustrate how future bankruptcy petitioners could abuse
t he bankruptcy process if section 108(c) does not operate to suspend the
priority period of section 507(a)(8)(A)(i). W determne that Congress did
not intend to allow such an abuse of the bankruptcy process.

Waugh contends that the potential for abuse would be better dealt
with on a case-by-case basis through the bankruptcy court’s broad equitabl e
powers under 11 U.S.C. § 105(a) (1994). However, we conclude that such a
case-by-case exanination of a debtor’'s intent in filing successive
bankruptcy petitions would be extrenely burdensone. Furthernore, such an
approach is unnecessary because 11 U S.C. 8§ 108(c) and 26 U.S.C. § 6503(hb)
and (h) operate to suspend the three-year priority period of section
507(a) (8) (A) (i) .

[11. CONCLUSI ON

For the reasons stated above, we affirmthe decision of the district
court.
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AFFI RVED.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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